
 

dmartin@biabayarea.org 

June 10, 2019 

Mayor Ray Mueller 
Menlo Park City Council 
City of Menlo Park 
701 Laurel St., Menlo Park CA 
 
TRANSMITTED VIA EMAIL 
 
RE: City Council 6.11.19 Agenda Item E1, Proposed Development Moratorium 
 
Dear Mayor Mueller and City Council Members,  
 
BIA Bay Area, a non-profit association comprised of hundreds of members involved in developing and 
building housing, vehemently opposes the imposition of a moratorium on new development in the City 
of Menlo Park as proposed by Councilmembers Nash and Taylor in their joint June 5, 2019 agenda 
request on the grounds that: 
 

• A moratorium on the development of new housing may violate State law by creating conflicts 
with the City’s previously adopted Certified Housing Element; 

• A moratorium would impede the development of critically needed new multifamily housing and 
affordable housing; 

• A moratorium is an unnecessary and burdensome action because the City recently adopted 
Connect Menlo, a comprehensive update of the General Plan that should be allowed time to 
yield desired results and objectives; 

• A moratorium is unnecessary and burdensome because the City also adopted zoning code 
amendments allowing mixed use residential development in previously zoned manufacturing 
areas, including Council District 1;  

• A moratorium would severely restrict the ability of Staff to process on file development 
applications, required by law as noted in the agenda item Staff Report.  

 
With the Bay Area in the midst of the worst housing supply crisis in history, Councilmembers Nash and 
Taylor have counterproductively proposed an onerous moratorium on the development of housing, 
especially multifamily housing. The State of California has made clear that jurisdictions engaging in this 
behavior will face increasingly strict scrutiny for their actions. The legislature has provided the 
Department of Housing and Community Development (HCD) with more investigative and enforcement 
power and has made it clear that this increased authority shall be exercised.   
 
The City needs to observe the actions of the State with regards to jurisdictions that fail to honor 
commitments to plan and build housing. Shortly after taking office, Governor Gavin Newsom sued the 



City of Huntington Beach for “willfully refusing to comply with state housing laws.”  The California 
Department of Housing and Urban Development (HCD) has recently weighed in on development 
moratoriums in the nearby jurisdictions of Los Altos, Gilroy, Hollister and Emeryville.  
 
Inconsistency with Certified Housing Element.  
  
Based on the language of state housing element law, and its implementation by HCD, BIA believes that 
an Ordinance in conformance with the June 5, 2019 Nash/Taylor moratorium request may be 
inconsistent with the City’s adopted Housing Element and therefore may either be void ab initio or 
cause the Housing Element to out of compliance with state law and/or decertified by HCD.   
  
The City should be aware that under very similar circumstances, HCD notified the City of Emeryville that 
a proposed moratorium ordinance was inconsistent with its recently certified Housing Element and that 
HCD would expect the City to amend its Housing Element and resubmit it to HCD for a new certification 
review if the moratorium were adopted.  The City did not extend the moratorium beyond the initial 45 
day period.  
 
Additionally, HCD has commented on moratorium law in the City of Los Altos:  
 

Further, taking actions to prohibit, even temporarily, multifamily development is viewed as a 
serious constraint and contrary to planning and zoning law, particularly housing element and 
related laws. Taking or extending such action could warrant immediate action, including 
amending and submitting the housing element to identify and address this constraint on 
development and how current and projected housing needs will be met. (Paul McDougal, 
Housing Policy Manager, July 2017) 

 
As noted in the City Attorney’s Council Staff Report, the California Legislature has preempted the field 
with respect to moratoria, imposing stringent procedural and substantive restrictions on local 
governments’ (including charter cities’) ability to adopt them.  Moratoria impacting multifamily housing 
are subject to an even more exacting set of limitations. The Nash/Taylor request falls well short of 
standards required by State law and by court decisions. 
 
ConnectMenlo Must be Allowed to Work 
 
The Menlo Park City adopted Connect Menlo in November 2016, less than 3 years ago. According to the 
City’s Staff Report Connect Menlo was a top priority long-term effort that engaged the citizens of Menlo 
Park: 
  

ConnectMenlo has been a multi-year comprehensive process that represents a vision for a 
live/work/play environment in the M-2 Area while maintaining the character and values that the 
City has embraced. The proposed project reflects the input received throughout the process and 
staff’s efforts to balance the interests of the various stakeholders, and has been informed by the 
preparation of an Environmental Impact Report (EIR) and Fiscal Impact Analysis (FIA). 

 
In addition, at the same time that Council adopted ConnectMenlo, the City adopted Zoning 
Amendments to facilitate the development of ConnectMenlo: 
  



Zoning Ordinance Amendments: Create three new zoning districts in the M-2 Area for 
consistency with the proposed General Plan Land Use Element. The proposed zoning districts 
include Office (O), Life Science (LS) and Residential-Mixed Use (R-MU). The O district includes 
overlays to allow hotels (O-H) and corporate housing (O-CH). Overlays for bonus level 
development are also proposed in the three new zoning districts as indicated by the inclusion of 
“-Bonus” with the title of each district. 

 
These newly minted residential-mixed use zoning districts are the obvious targets of the Nash/Taylor 
request as they lie mostly if not wholly in Council District 1 and they are the identified, vetted, and 
studied future growth areas of the City. In ConnectMenlo and the Zoning Amendments, the City has 
taken commendable steps to address a jobs/housing imbalance, including requiring 15% in affordable 
housing. In ConnectMenlo, the City recognized that the future growth of Menlo Park should be focused 
on what was to become Council District 1: 
 

The City Council identified the area generally between US 101 and the Bay adjoining the Belle 
Haven Neighborhood, where the transition from traditional industrial uses was well underway, 
as the primary location for potential change in the city over the coming decades. This is an area 
with a unique opportunity to foster a sustainable environment that balances growth, creates a 
sense of place, enhances the quality of life, and minimizes impacts. 

 
ConnectMenlo not only permits residential-mixed use development, it protects Council District 1 from 
undue impacts of development by establishing an exaction strategy leveraging an estimated $100 
million in community benefits. Among those benefits are affordable housing, traffic improvements, and 
parks and recreational facilities primarily accruing to Belle Haven/District 1. The Staff report is very clear: 
  

During the ConnectMenlo process, the desire for community amenities, and for those amenities 
to remain in the M-2 Area, was important to offset additional growth in the area. The proposed 
community amenities program established in the O, LS and R-MU districts requires that all 
community amenities, with the exception of housing, shall be provided within the area between 
Highway 101 and the Bay. 

 
A moratorium would represent a step backwards for the City which has clearly worked to shed its 
“NIMBY” image. For all the reasons stated above and more, BIA strongly counsels the City of Menlo Park 
to stop this proposed moratorium ordinance now. Moratoria in general raise profound public policy 
implications because of their drastic consequences, not only to the city, but to the surrounding region as 
well.  Moratoria prohibiting the approval of vitally needed multifamily housing in the Bay Area warrant 
even greater care and circumspection.   
 
Yours very truly, 
 
Dennis Martin 
BIA|BAY AREA 
 
cc:  Starla Jerome-Robinson, City Manager 
 William H. McClure, City Attorney 


