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June 1, 2016 

 

Jenny Nussbaum, Project Manager 

City of San Jose Planning Dept. 

200 E. Santa Clara St. 

San José, CA 95113 

 

RE: Adding a new chapter to the Title 20 Zoning Code to implement California Government Code 

Section 66915 (State Housing Density Bonus Incentives Law) and provide affordable housing incentives 

 

Dear Ms. Nusbaum, 

 

On behalf of BIA Bay Area, I want to express my thanks to you and planning staff for turning your 

attention to the matter of updating San Jose’s density bonus incentive ordinance.  Because the state statute 

is such an important policy for promoting the construction of affordable housing, BIA advocates that the 

City of San Jose use this process to craft a potent law that takes full advantage of the opportunity the state 

density bonus legislation provides.    

 

Here are some of the principles, policy, and specific points that BIA would strongly recommend be 

reflected in the new ordinance: 

 

Embrace the importance of the state statute and commit vigorously to density bonus law incentives for 

developers to produce new affordable housing units 

 

“The state density bonus law is a powerful tool for enabling developers to include very-low, low- and 

moderate-income housing units in their subdivisions….  The purpose of this law is to encourage 

municipalities to offer incentives to housing developers that will ‘contribute significantly to the economic 

feasibility of lower income housing in proposed housing developments.”  Wollmer v. City of Berkeley 

(2011) 193 Cal.App.4th 1329, 1339. 

 

The statute reflects “an important state policy to promote the construction of low income housing and to 

remove impediments to the same…The entire aim of Section 65915 is to provide incentives to developers 

to construct housing for seniors and low income families.”  Lagoon Valley v. City of Vacaville (2007) 154 

Cal.App.4th 807, 823-824. 

 

Establish that the state density bonus is a minimum 

 

State density bonus law sets forth the minimum density bonus and incentives for qualifying projects.  

Local governments retain the ability to go beyond these minimums and provide higher density bonuses 

and additional incentives.  Friends of Lagoon Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 823. 

 

Stress that the state minimum density bonus is mandatory and unconditional 

 

A “city or county must grant the developer one or more itemized concessions and a ‘density bonus.’”  

Wollmer v. City of Berkeley at 1339; Lagoon Valley v. City of Vacaville at 824-825.  The City’s density 

bonus implementation language found in the Inclusionary Zoning ordinance is inconsistent with state law 



 pg. 2 

on this point.  Code Section 5.08.450 purports to allow the City to deny a density bonus if the City finds 

that it would cause an adverse impact to public health, safety, or welfare.   

 

Provide that City mandated inclusionary units must be counted  

 

Locally required affordable housing units must be counted as affordable units for purposes of determining 

whether a project meets the affordability thresholds for triggering the minimum density bonus and other 

provisions of state law.  Latinos Unidos Del Valle de Napa y Solano v. County of Napa (2013) 217 

Cal.App.4th 1160. 

 

Senior housing 

 

The ordinance should be clear that when senior housing is constructed as provided in the state statute, the 

minimum density bonus is mandated based on the total number of units in the project—including non 

senior units. Lagoon Valley v. City of Vacaville at 833-834. 

 

Incentives must be clearly indicated and non-exclusive 

 

The ordinance should be clear that pursuant to §65915(d), the city is required to grant between 1 and 3 

incentives or concessions requested by the developer (depending on the level and amount of affordability 

the developer proposes). 

 

Also, the ordinance should be clear that whatever specific incentives are identified in the ordinance, they 

represent a non-exclusive list and that whatever incentive or incentives a developer requests, the city must 

approve that requested incentive unless the city makes a written finding, based on substantial evidence, 

pursuant to (d)(1)(A)(B) or (C).  This clarification is especially important in light of the inconsistent 

density bonus implementation language the City currently has as part of its Inclusionary Zoning 

Ordinance.  Code Section 5.08.450 purports to limit the incentives that the City will consider granting to 

those “listed in Section 5.080.450.”  The existing implementation language is also inconsistent with state 

law in that it purports to deny requested incentives based on findings other than those strictly set forth and 

limited to (d)(1)(A)(B) or (C).   

 

Developer stakeholder outreach is vital to crafting an effective ordinance 

 

Because the purpose of the state density bonus statute is to offer incentives to developers “that will 

contribute significantly to the economic feasibility of lower income housing in proposed developments,” 

the City should seek developer input on the types of incentives that generally speaking will advance that 

purpose, and identify those incentives in the ordinance. As part of the process, the City should work with 

the development community to identify and analyze the economic and planning hurdles that currently 

exist to including lower income housing units in projects.   

 

Baseline density should be the maximum allowable in the general plan 

 

The ordinance should clearly reference the baseline density against which the bonus shall apply and 

acknowledge that the density bonus must at a minimum be calculated based on the maximum allowable 

density in the general plan if the zoning in place does not currently contemplate that much density.  

Wollmer at 1344-1345.   

 

Waiver of development standards are not dependent on economic feasibility 
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The ordinance should clearly state that with respect to requests for a waiver of development standards 

under 65915(c), applicants are not required to show that the waiver is necessary to render the project 

economically feasible.  Wollmer at 1346. 

 

Use of rental subsidies do not disqualify projects 

 

The ordinance should be clear that projects that receive rent subsidies such as Section 8 do not disqualify 

an affordable housing unit from triggering the density bonus statute.  Wollmer v. City of Berkeley (2011) 

193 Cal.App.4th 1329 

 

Senior housing 

 

The ordinance should be clear that when senior housing is constructed as provided in the state statute, the 

minimum density bonus is mandated based on the total number of units in the project—including non-

senior units. Lagoon Valley v. City of Vacaville at 833-834. 

 

Restrictive language contained in City Notice of Proposed Amendments Title 20 (Notice) 

 

The Notice states: “A density bonus must be selected by the Applicant from only one category up to a 

maximum of 35% of the maximum residential density.”  

 

BIA fails to see the reason why this language was included in the notice.  Does San Jose believe this it is 

mandated by the statute?  Wollmer indicates it is not based on its holding that the state statute provides a 

minimum level of density bonus and in that instance the city approved two versions of the same project 

on the same site—one a mixed use project with 20% affordable and the other a senior housing project.  

The city approved a single use permit allowing both uses so the developer could respond to market 

conditions.   

 

State density bonus law preempts local policies, goals or objectives 

 

The Notice also states that the ordinance will be drafted to facilitate affordable housing “consistent with 

the goals, objectives, and policies of the City’s General Plan Housing Element.”  State density bonus law 

has its own legislative intent and policy purposes and this state legislation preempts any inconsistent local 

policies, goals or objectives even if found in the Housing Element.  

 

BIA believes that it is inappropriate to specify at the staff level that the City won’t go beyond the lowest 

maximum state density bonus of 35%.  The cases cited here make clear cities can be more aggressive in 

promoting affordable housing by allowing higher maximum density bonuses. 

 

BIA strongly advocates that the City’s density bonus ordinance should be drafted to advance to the fullest 

extent both the letter and intent and the policy goals of the state legislation. The stakes for the City and 

indeed the Bay Area should be viewed as very high. Anything less than a progressive City statute will 

represent a failure to grasp an excellent opportunity for San Jose to aggressively address one of the most 

severe housing supply and affordability crises in its history. 

 

Please feel free to contact me to discuss any of the policies or specific proposals recommended in this 

letter. I look forward to working with you to develop a robust density bonus ordinance. 

 

Yours truly, 

Dennis Martin 

BIA Bay Area Government Affairs  


