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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DATE/TIME 
JUDGE 

  July 22, 2016,  1:30 p.m. 
  HON. MICHAEL KENNY 

DEPT. NO 
CLERK 

  31 
 S. LEE 

 
CALIFORNIA BUILDING INDUSTRY 
ASSOCIATION, 
 
             Plaintiff and Petitioner, 
v.            
               
STATE ALLOCATION BOARD; and DOES 1 
through 100, 
 
            Defendants and Respondents. 

 
Case No.:  34-2016-80002356 
 

 
Nature of Proceedings: 
 

 
ORDER TO SHOW CAUSE RE: PRELIMINARY 
INJUNCTION 

 
The following shall constitute the Court’s tentative ruling on the order to show cause re: 

preliminary injunction, which is scheduled to be heard by the Court on Friday, July 22, 2016 at 
1:30 p.m. in Department 31. The tentative ruling shall become the final ruling of the Court unless 
a party wishing to be heard so advises the clerk of this Department no later than 4:00 p.m. on the 
court day preceding the hearing, and further advises the clerk that such party has notified the 
other side of its intention to appear. 

 
In the event that a hearing is requested, oral argument shall be limited to no more than 20 

minutes per side. 
 
Any party desiring an official record of this proceeding shall make arrangements for 

reporting services with the Clerk of the Department where the matter will be heard not later than 
4:30 p.m. on the day before the hearing. The fee is $30.00 for civil proceedings lasting under one 
hour, and $239.00 per half day of proceedings lasting more than one hour. (Local Rule 1.12(B) 
and Government Code § 68086.) Payment is due at the time of the hearing. 
 

I. Factual And Procedural Background 
 

In 1998, the Legislature passed the “Leroy F. Greene School Facilities Act of 1998,” 
creating statutory authority for local school districts to impose fees on new development. (Ed. 
Code § 17070.10.) These fees may be imposed at three different levels and are designed to 
mitigate the costs of school facilities. At issue in this case is Respondent’s authorization of 
“Level 3” fees.  
 
/// 
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Government Code section 65995.7, subdivision (a) provides for imposition of Level 3 
fees as follows, 

 
“[i]f state funds for new school facility construction are not available, the 
governing board of a school district that complies with Section 65995.5 may 
increase the alternative fee, charge, dedication, or other requirement calculated 
pursuant to subdivision (c) of Section 65995.5 by an amount that may not exceed 
the amount calculated pursuant to subdivision (c) of Section 65995.5, except that 
for the purposes of calculating this additional amount, the amount identified in 
paragraph (2) of subdivision (c) of Section 65995.5 may not be subtracted from 
the amount determined pursuant to paragraph (1) of subdivision (c) of Section 
65995.5. For purposes of this section, state funds are not available if the State 
Allocation Board is no longer approving apportionments for new construction 
pursuant to Article 5 (commencing with Section 17072.20) of Chapter 12.5 of 
Part 10 of the Education Code due to a lack of funds available for new 
construction. Upon making a determination that state funds are no longer 
available, the State Allocation Board shall notify the Secretary of the Senate and 
the Chief Clerk of the Assembly, in writing, of that determination and the date 
when state funds are no longer available for publication in the respective journal 
of each house. For the purposes of making this determination, the board shall not 
consider whether funds are available for, or whether it is making preliminary 
apportionments or final apportionments pursuant to, Article 11 (commencing with 
Section 17078.10).” 

 
 Article 5 refers to Education Code section 17072.20, which provides the process by 
which a school district may request project apportionment for new construction funding.  
 
 After a hearing related to developer fees, Respondent set a review of the interim funding 
proposal and detailed analysis of whether Level 3 fees could be legally imposed for its May 25, 
2016 agenda. Staff prepared a report concluding that funds seemed to be exhausted when 
considering those appropriated for “new construction.” On May 25, 2016, Respondent made a 
finding that, pursuant to Government Code section 65995.7, state funds for new construction are 
no longer available, and the Board is no longer approving apportionments for new construction 
due to the lack of funds. 
 

The Court heard Plaintiff’s ex parte application for the issuance of a temporary 
restraining order and for an order to show cause re: preliminary injunction against Respondent on 
May 26, 2016 at 2:30 p.m. Having considered the evidence presented, the Court granted the 
Application and issued an order to Respondent to, 

 
a. Refrain from implementing or giving notice of any SAB determination purporting to 

find that state funds for new school facility construction are not available at this time. 
b. Refrain from taking any actions in furtherance or implementing any finding or 

determination as to the availability of state funds for new school facility construction 
pending further order of this Court. 
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c. Refrain from authorizing the imposition of Level 3 school fees pending further order 
of this Court. 

 
The Court also ordered Respondent to appear at this hearing to show cause why the Court 

should not issue a preliminary injunction. The Court now considers this issue. 
 

II. Standard 
 

“In deciding whether to issue a preliminary injunction, a court must weigh two 
‘interrelated’ factors: (1) the likelihood that the moving party will ultimately prevail on the 
merits and (2) the relative interim harm to the parties from issuance or nonissuance of the 
injunction.... The trial court's determination must be guided by a ‘mix’ of the potential-merit and 
interim-harm factors; the greater the plaintiff's showing on one, the less must be shown on the 
other to support an injunction.” (Butt v. California (1992) 4 Cal.4th 668, 677-678.)   
The party seeking injunctive relief bears the burden of showing all elements necessary to support 
issuance of a preliminary injunction. (O’Connell v. Superior Court (2006) 141 Cal.App.4th 
1452, 1481.)  
 
 When a party seeks to enjoin a state agency in the performance of its duties, the party 
must make a significant showing of irreparable injury, as there is a general rule against enjoining 
agencies in the performance of their duties. (Tahoe Keys Property Owners Association v. State 
Water Resources Control Board (1994) 23 Cal.App.4th 1459, 1471.) Because a preliminary 
injunction restrains the defendant’s actions prior to a trial on the merits, it is considered an 
extraordinary and drastic remedy, and will not be granted lightly. (Tahoe Keys, (1994) 23 
Cal.App.4th at1471; Fleishman v. Superior Court (2002) 102 Cal.App.4th 350, 356.) 

 
III. Discussion 

 
A. Objections to Amicus briefing and evidence, request to present oral testimony 

 
Petitioner has filed objections to the amicus brief filed jointly by the Fremont Unified 

School District and the Dublin Unified School District.1 Petitioner objects to the Districts’ 
introduction of evidence and argument concerning local funding resources to build new schools, 
arguing instead that this case is solely concerned with the availability of state funds. Petitioner 
argues this improperly expands the briefing beyond issues raised by the parties, and that such 
evidence is, regardless, irrelevant. The Court agrees, and finds any evidence and argument 
concerning the availability of local funds is irrelevant and will not be considered in ruling on the 
preliminary injunction. 

 
Petitioner also objects to the Districts’ five declarations and exhibits filed in support of the 

amicus brief. Petitioner makes an argument that the Districts were prohibited from introducing 
any new evidence, and then makes specific objections. While the Court agrees the amicus brief 

                                                 
1 The Court notes the declarations in support of the amicus brief violate California Rules of Court rule 3.1110, 
subdivision (f), requiring each exhibit to be separated by a sheet with paper or plastic tabs extending below the 
bottom of the page.  
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may not expand the issues of the case, the Court declines to find such a brief may not be 
supported by any evidence not already submitted by the parties.  

 
The Court notes Petitioner’s specific objections fail to comply with California Rules of 

Court Rule 3.1354, as required by the Court’s “Prerogative Writ Departments and Protocol.” 
Specifically, the objections are to be consecutively numbered and must “quote or set forth the 
objectionable statement or material.” The Court finds there are 11 specific objections (as grouped 
by Petitioner) and rules as follows. Objections 2, 3, 4, 5, 6, (as to paragraphs 6 and 7 only), 7, 8, 
9, 10, and 11 are SUSTAINED on the grounds of relevancy and improper opinion testimony. All 
other objections are OVERRULED. 

 
Respondent has filed objections to the declarations submitted in support of Petitioner’s 

reply memorandum. Respondent argues the Court should refuse to consider this new evidence as 
it was submitted in connection with reply papers. The general rule is that points raised for the 
first time in a reply brief will not be considered, including new evidence. However, the Court 
finds this matter is unique in that Respondent’s brief on the order to show cause is similar to an 
opening brief, and it may not have been possible for Petitioner to present all evidence in 
connection with its ex parte application. The Court has also reviewed Respondent’s specific 
evidentiary objections, and they are OVERRULED. Should Respondent determine it needs to 
submit additional briefing in order to respond to Petitioner’s additional evidence, it may so 
request at the hearing on this matter, and the Court will permit such additional briefing. 

 
Amici Curiae Dublin Unified School District and Fremont Unified School District have 

requested permission to introduce oral evidence at the hearing. This request is DENIED.  
 

B. Preliminary injunction 
 

Respondent argues the key language in section 65995.7 is, “[f]or purposes of this section, 
state funds are not available if the State Allocation Board is no longer approving apportionments 
for new construction pursuant to Article 5 (commencing with Section 17072.20) of Chapter 12.5 
of Part 10 of the Education Code due to a lack of funds available for new construction.” 
(emphasis added.) Respondent argues when funds are not available for new construction 
pursuant to Article 5, Level 3 fees may be approved. Petitioner argues only Article 11 fees 
should be excluded from consideration in determining the amount of fees available, and that 
even if only Article 5 fees are considered, such fees remain currently available, the amount being 
irrelevant. 

 
Pursuant to the plain language of section 65995.7, authorization for Level 3 fees is 

triggered by a lack of funds available for new construction. The question becomes whether funds 
available for new construction are solely those held as Article 5 funds, or whether other funds 
must also be considered. Both parties acknowledge that section 65995.7 expressly excludes 
Article 11 funds  pursuant to its plain language. Petitioners argue this language provides an intent 
that only Article 11 funds be excluded from consideration in determining whether funds are 
available for new construction. Respondent disagrees. 
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Respondent cites to the legislative history and language describing Article 11 funds to 
refute Petitioner’s arguments. Article 11, described in Education Code section 17078.30, was 
enacted in 2002 and provides, 

 
“(a)(1) A portion of the funds reserved for the purposes set forth in this article 
from the proceeds of state bonds approved by the voters at the November 5, 2002, 
statewide general election that are not included in a preliminary apportionment for 
an application that is received by the deadline specified in subdivision (c) of 
Section 17078.20 shall thereafter be available to the board for apportionment for 
any new construction purpose under any other article of this chapter.” 
 
Section 65995.7 was amended in 2002 to include the final sentence exempting Article 11 

funds. Respondent contends this language was necessary because of the section 17078.30 
language providing that the funds would be available for “any new construction purpose” and 
would consequently otherwise be available for section 65995.7 purposes. The inclusion of the 
final section, Respondent argues, was to clarify that the Legislature intended to continue the 
“restrictive definition of ‘new construction’ under subdivision (a) to new construction pursuant 
to Article 5 only even though Article 11 also could make funding available for Article 5 
purposes.” (Opposition, p. 7.) 

 
In arguing that sufficient funds remain available for apportionment, Petitioner points to 

Article 8 of Chapter 12.5, which is titled “Hardship Application.” Respondent contends the $85.2 
million for “seismic repair” is not available for new construction pursuant to Article 5, as these 
funds are solely for the Seismic Mitigation Program pursuant to Article 8 of Chapter 12.5. 
Accordingly, these funds are irrelevant to a determination of whether Level 3 fees may be 
currently authorized.  
 

Education Code section 17075.10 provides a school district may apply for hardship 
assistance in cases of extraordinary circumstances which “may include, but are not limited to, the 
need to repair, reconstruct, or replace the most vulnerable school facilities that are identified as 
Category 2 building…determined by the department to pose an unacceptable risk of injury to its 
occupants in the event of a seismic event.” To obtain such funds, a district must demonstrate 
certain needs. Subdivision (b)(2) allows for funding when a district can, 

 
“Demonstrate that due to unusual circumstances that are beyond the control of the 
district, excessive costs need to be incurred in the construction of school 
facilities. Funds for the purpose of seismic mitigation work or facility 
replacement pursuant to this section shall be allocated by the board on a 50-
percent state share basis from funds reserved for that purpose in any bond 
approved by the voters after January 1, 2006. If the board determines that the 
seismic mitigation work of a school building would require funding that is 
greater than 50 percent of the funds required to construct a new facility, the 
school district shall be eligible for funding to construct a new facility under this 
chapter.” 
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The Court finds, based on a plain reading of section 17075.10, Article 8 funds are 
intended for use in connection with seismic repairs, which repairs may at times be so extensive 
as to require constructing a new facility. This does not, however, mean that such funds are also 
available for new construction for Article 5 purposes. Such a reading would eliminate the 
language of section 17075.10 providing that Article 8 funds are for excessive costs due to 
unusual circumstances, including seismic mitigation work. The same appears true for other 
Article funds Petitioner seeks to incorporate for Article 5 use.  

 
The Court finds Government Code section 65995.7, subdivision (a) allows for 

authorization of Level 3 fees when Article 5 funds are insufficient to allow for continued 
apportionment for new construction. 

 
Petitioner argues that even if Article 5 funds are the benchmark, $2.2 million of Article 5 

funds continue to exist. Petitioner contends those funds must be apportioned until no further 
Article 5 funds remain. Until this happens, Level 3 fees may not be approved. Petitioner also 
argues additional funds will soon be available for apportionment.  

 
Respondent argues that despite the existence of $2.2 million in funds available for new 

construction pursuant to Article 5, Respondent cannot apportion any funds because Fresno 
Unified School District’s approved application for $15,685,743 is next in line for Article 5 new 
construction funds apportionment. (Kampmeinert Decl., ¶ 4, Exh. 3.) Because Fresno’s requested 
apportionment exceeds the amount of available Article 5 new construction funds, Respondent 
cannot apportion any of the Article 5 new construction funds. Respondent cites to Education 
Code section 17070.63 requiring a school district receiving funds to “certify that the grant 
amount, combined with local funds, shall be sufficient to complete the school construction 
project for which the grant is intended.” Absent receipt of the entire requested amount, 
Respondent argues Fresno cannot certify that funds received will be sufficient to complete its 
project, and consequently apportionment cannot occur.  

 
Respondent also argues the $2.2 million in funds available for new construction will not 

be supplemented, even by the $73.4 million that Petitioner claims will soon be available. 
(Kampmeinert Decl., ¶¶ 7-9.) 
 

The Court finds Section 65995.7 allows for Level 3 fees when the State Allocation Board 
is no longer approving apportionments for new construction pursuant to Article 5 due to a lack of 
funds available for new construction. Here, Respondent is not approving apportionments as the 
funds provided fall far short of that needed for the “next in line” approved application.2 The 
statute does not require Respondent to approve apportionments for projects when such an 
apportionment would fall quite short of enabling a receiving district to certify grant sufficiency. 
The statute also does not require Respondent to wait for additional funds that may become 
available at some point in the future. 
 
/// 
 
/// 
                                                 
2 This distinguishes the present circumstances from those analyzed by the Attorney General in Opinion No. 01-803. 
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IV. Conclusion 
 

The request for a preliminary injunction is DENIED as Petitioner has failed to prove any 
likelihood of success on the merits. In light of this finding, the Court does not discuss the relative 
interim harms to the parties.  

 
A plain reading of the subject statutes, combined with the legislative history, establishes 

that Respondent is only required to consider Article 5 funds when determining whether sufficient 
funds remain available for apportionment for new construction. Other Articles’ funds are 
segregated for separate purposes; consequently, the funds are not interchangeable or 
synonymous. 

 
The evidence before the Court establishes that Respondent has stopped approving 

apportionments for new construction pursuant to Chapter 5, as available funds are insufficient for 
the “next in line” approved application. Accordingly, Respondent may make a finding, as it did 
on May 25, 2016, that pursuant to Government Code section 65995.7, state funds for new 
construction are no longer available, and the Board is no longer approving apportionments for 
new construction due to the lack of funds. 
 

/////////////////////////////////////////////////////////////////////////////////////////////////////////////////////// 
  

In the event that this tentative ruling becomes the final ruling of the Court, in accordance 
with Local Rule 1.06, counsel for Respondent is directed to prepare an order denying the 
preliminary injunction, incorporating this ruling as an exhibit to the order; submit it to counsel 
for Petitioner for approval as to form in accordance with Rule of Court 3.1312(a); and thereafter 
submit it to the Court for signature and entry in accordance with Rule of Court 3.1312(b). 
 


